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EXECUTIVE SUMMARY

Philippine law contains several important controls over public-private
partnerships, government procurement, foreign borrowing, official
development assistance, international economic agreements, environmentally
significant projects and activities affecting ancestral domains. These controls
include feasibility studies, value-for-money analysis, government approvals,
environmental impact assessment, stakeholder consultation, public notice,
Monetary Board concurrence, Senate concurrence in constitutionally covered
international agreements, and free, prior and informed consent for affected
Indigenous Cultural Communities and Indigenous Peoples.

These requirements are nevertheless fragmented by transaction type,
agency and stage of decision-making. No general Philippine law currently
requires the Government to undertake an independent and comprehensive
public-interest due-diligence assessment before it enters into a significant:

e public-private partnership;

e government joint venture, concession or long-term lease;

¢ government-to-government agreement;

« foreign loan, grant or sovereign guarantee;

« official development assistance agreement;

« trade, investment, digital-trade or economic-partnership agreement;
« framework agreement or memorandum of understanding;

« resource-utilization or production-sharing agreement;

« host-government or stabilization agreement; or



« side letter, implementation arrangement or amendment creating
material public obligations.

The principal weakness is one of sequencing. Environmental, local-
government, procurement or sectoral approvals may be required before
implementation, procurement or operation, but the Government may already
have selected the project, financing source, location, technology, private
partner or contractual structure. It may also have granted exclusivity, reserved
public land or resources, accepted a foreign loan package, or assumed
diplomatic and political commitments. At that point, assessment may occur too
late to influence the fundamental decision.

The present system also tends to assess the physical project more thoroughly
than the agreement itself. Yet long-term public risk may arise from contractual
provisions on sovereign guarantees, tariff adjustments, minimum-revenue
commitments, foreign-exchange protection, stabilization, compensation for
future regulation, dispute settlement, waiver of immunity, termination
payments, automatic renewal, data access, exclusivity and confidentiality.

International law reinforces the need for earlier review. Treaties in force must
be performed in good faith, and a State may not ordinarily rely on its internal
law as justification for non-performance. Consequently, constitutional, human-
rights, labour, environmental, fiscal and regulatory-space review should occur
before the Philippines expresses consent to be bound or creates a comparable
binding commitment.

The UN Guiding Principles on Human Rights Impact Assessments of Trade and
Investment Agreements similarly recommend assessment early enough to
influence negotiations, with independence, transparency, participation and
attention to vulnerable groups.

The most appropriate reform is a standalone Public Agreements Due
Diligence, Transparency and Accountability Act, supported by conforming
amendments to the PPP Code, New Government Procurement Act, foreign-
borrowing and ODA laws, Customs Modernization and Tariff Act, DEPDev Act
and executive procedures for international agreements.

The framework should not transfer constitutional decision-making authority
from the President, Congress, Senate, Monetary Board, approving agencies or
local governments to a new commission. An independent body should instead:

1. classify agreements by risk;
2. establish assessment standards;



verify the evidence and methodology;

administer disclosure and participation requirements;
certify completion of due diligence;

review material changes and side arrangements; and
monitor whether projected benefits and risks materialize.
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A universal community veto would not be appropriate for nationwide trade,
fiscal or foreign-policy agreements. The legal framework should instead apply
different participation standards:

e FPIC where required by the Indigenous Peoples’ Rights Act;

« binding consent where another law expressly requires it;

« representative surveys for geographically concentrated and directly
affected populations;

« national, regional and sectoral consultation for trade and
macroeconomic agreements;

« parliamentary oversight for international, sovereign-financing and
nationally significant agreements; and

e areasoned government response to material objections and dissenting
technical findings.

I. SCOPE AND ANALYTICAL APPROACH

This analysis examines whether Philippine law requires sufficient due diligence
before the Government signs or otherwise becomes substantially committed
under a public-private, government-to-government, foreign financing,
international trade or related agreement.

The analysis applies five principles.

A. Substance over form

Coverage should depend on an instrument’s legal, financial and practical
effects, not its title.

An instrument may create a substantial public commitment even when
described as:

o preliminary;
o exploratory;
e non-binding;
e amemorandum of understanding;



« aframework agreement;

o aletter of intent;

e aterm sheet;

« an exchange of notes; or

o animplementation arrangement.

The relevant question is whether it grants exclusivity, reserves land or
resources, commits public funds, creates compensation rights, identifies a final
location or technology, authorizes preliminary works, limits future procurement
choices, or materially raises the cost of withdrawal.

B. Assessment of both the initiative and the
agreement

The review must examine:

1. the impacts of the underlying project, programme or policy; and
2. the legal and economic effects of the agreement used to implement it.

An environmentally acceptable project may still be governed by an agreement
that creates excessive fiscal liabilities, restricts public regulation, weakens public
accountability or exposes the Government to disproportionate termination or
arbitration risks.

C. Assessment before lock-in

Due diligence must occur before alternatives are materially foreclosed. The
relevant trigger should not be limited to physical construction or final
implementation.

Assessment should precede any action that:

e grants exclusivity;

e reserves public land or resources;

« selects a preferred proponent;

e commits a financing source;

e issues a sovereign guarantee;

« fixes a project site or technology;

o creates a procurement preference;

o authorizes preliminary works;

« makes a nonrefundable payment; or

e creates a right to compensation if the Government does not proceed.



D. Long-term and distributional assessment

Aggregate gains do not establish that an agreement is equitable or sustainable.
Due diligence must identify:

e who receives the benefits;

« who pays the costs;

e when benefits and costs arise;

« whether harms are concentrated on particular communities or sectors;

« whether future governments and generations inherit the obligations; and
« whether adverse impacts are reversible and remediable.

E. Compatibility with continuing legal obligations

Assessment should not be limited to whether the agreement is lawful on the
date of signature. It should also determine whether the agreement would
prevent or discourage future compliance with:

« the Constitution;

e existing statutes;

« binding international obligations;

e environmental and climate commitments;

e labour and human-rights standards;

o duties relating to Indigenous Peoples; and

« the State’s continuing obligation to protect health, safety, public welfare
and national patrimony.

II. EXISTING PHILIPPINE LEGAL
FRAMEWORK

1. Constitutional controls

The Constitution provides the principal legal foundation for greater pre-
agreement due diligence.

It establishes:

« theright to information on matters of public concern;



« the policy of full public disclosure of transactions involving public
interest;

o presidential authority over foreign relations;

e prior Monetary Board concurrence for foreign loans contracted or
guaranteed by the President;

« Senate concurrence for treaties and international agreements falling
under Article VII, Section 21;

« accountability of public officers;

« protection of health, ecology, labour, social justice and human rights; and

e restrictions relating to natural resources, public utilities and national
patrimony.

Existing strength

The Constitution allocates approval powers and supplies a strong basis for
transparency, legality and accountability.

Crucial gap
It does not prescribe:

e acommon assessment methodology;

e required impact categories;

« standards for independence;

« the timing of consultation;

e aminimum pre-signature disclosure package;

e procedures for reviewing a substantially final text;

o arisk-classification system; or

e consequences for signing an agreement without adequate due diligence.

The constitutional right to information is also often exercised reactively.
Affected persons may have to request documents or litigate after negotiations
are advanced rather than automatically receiving the information needed to
influence the decision.

2. PPP Code of the Philippines

Republic Act No. 11966 creates a unified legal framework for national and local
PPP projects. It governs project development, approval, procurement and
implementation.

The PPP framework requires or supports consideration of:



o technical, legal, economic, financial and commercial feasibility;
e value for money;

o project affordability;

« fiscal and contingent-liability implications;

o risk allocation;

o climate resilience and sustainability;

e environmental and social safequards; and

« stakeholder consultation during project preparation.

Existing strengths

The PPP Code is the most developed general Philippine framework for
assessing a proposed contractual development project before procurement and
execution.

It recognizes that a PPP decision must involve more than identifying a funding
source. The implementing agency must establish project feasibility, justify the
PPP structure and obtain approval from the appropriate approving body.

Crucial gaps
a. Assessment independence

The implementing agency ordinarily develops or commissions the feasibility
study. Advisers may also be financed through project-development facilities or
provided with information from proponents.

There is no general requirement that the principal public-interest assessment
be independently appointed and independently verified outside the project-
promoting institution.

b. Project assessment rather than agreement assessment

The framework evaluates project viability and PPP structure, but it does not
uniformly require a public, clause-level review of:

« stabilization provisions;

e material-adverse-government-action clauses;
« foreign-exchange protection;

e mMinimum-revenue guarantees;

« availability or take-or-pay payments;

e termination compensation;

e waiver of immunity;



o dispute settlement;
e automatic renewal;
« data ownership; or
e restrictions on future regulation.

c. Limited pre-signature disclosure

The public may obtain project and procurement information, and executed PPP
contracts are subject to disclosure rules. There is no general requirement to
disclose the complete nonconfidential feasibility study, fiscal-risk statement and
substantially final agreement for public review before signature.

d. Participation standards

Stakeholder consultation is recognized, but the law does not establish uniform
rules for:

« determining affected populations;

e representative participation;

e Yyouth participation;

e inclusion of workers and informal livelihoods;

e public access to underlying data;

« independent facilitation; or

e aresponse matrix showing how material objections changed the project.

e. Material changes

Although the execution copy must remain consistent with approved terms,
stronger statutory rules are needed for subsequent:

o side letters;

e Waivers;

« refinancing;

e extension;

e contract amendment;

e renegotiation;

o settlement; and

« changes in guarantees or risk allocation.

f. Deemed approval

Administrative deadlines may promote efficiency, but no high-impact
agreement should receive substantive approval merely because an agency or
reviewing body failed to act.



3. New Government Procurement Act

Republic Act No. 12009 emphasizes transparency, competitiveness,
proportionality, public monitoring, sustainability and value for money.
Sustainability covers the lifecycle of the procured property or service and seeks
maximum social and economic benefit with minimal environmental impact. The
statute also provides that applicable treaties and international or executive
agreements affecting procurement shall be observed.

Existing strengths

The law improves procurement planning, lifecycle consideration, transparency
and professionalization. It can help ensure that procurement specifications and
evaluation reflect broader value rather than purchase price alone.

Crucial gaps
a. Procurement begins after the policy decision

Procurement law governs how the Government acquires goods, infrastructure
and services. It does not ordinarily determine whether the underlying project,
concession or international commitment should exist.

By the time procurement begins, the Government may already have:

o selected the preferred solution;

o allocated the budget;

« accepted a foreign loan;

« committed to a particular technology;

« identified a site; or

« excluded direct public provision and other alternatives.

b. No comprehensive public-interest assessment
Sustainable procurement does not necessarily include full analysis of:

e human rights;

o labour displacement;

e regional distribution;

e regulatory space;

« public-health implications;
o debt sustainability;

e international arbitration;



« food and water security;
e cumulative impacts; or
« intergenerational liabilities.

c. International-agreement exception risk

Where procurement terms are governed by a treaty, international agreement,
executive agreement or foreign financing arrangement, the antecedent
international commitment itself should have undergone equivalent or stronger
due diligence. Otherwise, procurement safequards may effectively be displaced
by an agreement that was not adequately scrutinized.

d. Disclosure is transaction-focused

Bid notices and procurement documents provide information required for
competition. They do not necessarily disclose the full policy rationale, no-project
alternative, projected distributional effects or long-term public liabilities.

4. Foreign loans, guarantees and official
development assistance

Republic Act No. 4860 authorizes foreign borrowing for approved development
purposes, while Republic Act No. 8182, as amended by Republic Act No. 8555,
governs the use and monitoring of ODA. The ODA framework seeks equitable
development and supports feasibility studies, planning, monitoring and
evaluation.

Existing strengths
Foreign loans and ODA are subject to:

o constitutional Monetary Board concurrence where applicable;
e executive authorization;

o development-planning processes;

« feasibility requirements;

o fiscal and debt review;

e project monitoring; and

« applicable environmental and sectoral approvals.

Crucial gaps

a. Assessment of the financed project, not the financing agreement



A feasibility study may establish that a project is needed while failing to assess
whether the proposed financing agreement creates unacceptable:

« foreign-exchange risk;

e interest-rate or refinancing exposure;
e cross-default liability;

e acceleration risk;

« tied-procurement obligations;

e nationality restrictions;

« consultant conditions;

e Security arrangements;

e waiver-of-immunity provisions;
« foreign arbitration exposure; or
e termination costs.

b. Limited public access before signature
There is no general statutory requirement to disclose, before signature:

« anonconfidential term sheet;

o debt-service scenarios;

« total lifecycle fiscal cost;

« contingent liabilities;

o tied-procurement terms;

« foreign governing law;

o arbitration arrangements;

e security or collateral arrangements;

o side letters; or

« thereasons the financing was preferred over domestic or alternative
financing.

c. Insufficient counterfactual analysis
The law does not uniformly require comparison with:

e domestic borrowing;

o phased implementation;
o direct budget financing;
e public procurement;

e asmaller project;

« adifferent technology;

e an alternative site; or

« the no-project option.



d. Community and human-rights analysis may occur too late

The Government may sign the loan or grant agreement before the full
environmental, social, Indigenous Peoples or resettlement process is
completed. This creates pressure to approve the project because funding,
diplomatic commitments and repayment schedules are already established.

e. Conditionalities and policy effects

A financing agreement may contain policy, regulatory, procurement or
institutional conditions extending beyond the physical project. These should be
assessed separately for human-rights, labour, public-service and regulatory
effects.

5. Government-to-government and executive
agreements

Executive procedures require authority and inter-agency review before
Philippine agencies negotiate or sign international agreements, foreign loans,
foreign grants and guarantees.

Existing strengths
Internal executive review can:

« confirm negotiating authority;

e coordinate agency positions;

« assess foreign-policy implications;

e prevent unauthorized commitments; and
« identify legal or budgetary concerns.

Crucial gaps

The process is primarily an internal executive control. It does not establish a
statutory right to:

e public notice of proposed negotiations;

« disclosure of negotiating objectives;

« independent public-interest assessment;

« identification of affected sectors;

« regional and sectoral consultations;

e pre-signature review of a substantially final text;

« disclosure of side letters or implementation arrangements;



e apublic response matrix; or
e judicial or administrative relief where required assessment was omitted.

Executive procedures may also be modified administratively. A matter involving
long-term public debt, public resources, essential services or regulatory
autonomy warrants minimum safequards established by Congress.

6. Trade and international economic agreements

The Customs Modernization and Tariff Act requires reasonable public notice of
an intention to conclude a trade agreement and provides an opportunity for
interested persons to present views to the Tariff Commission before conclusion.

The DEPDev Act assigns economic-planning and coordination functions to the
Department of Economy, Planning and Development. Its inter-agency bodies
include mechanisms addressing major capital projects, fiscal implications,
tariffs and national positions in international economic negotiations.

Existing strengths
The framework recognizes:

e public notice;

« stakeholder submissions;

o technical tariff analysis;

« inter-agency economic coordination; and

o executive and, where constitutionally applicable, Senate review.

Crucial gaps
a. Modern agreements extend beyond tariffs
International economic agreements may affect:

e services;

e investment;

e public utilities;

e government procurement;
o digital trade;

e cross-border data;

o intellectual property;

« food and agriculture;

o fisheries;



e competition;
« state-owned enterprises;

o labour;
e environmental policy;
e subsidies;

e public health; and
« dispute settlement.

A tariff-centered process is insufficient for these broader impacts.
b. No mandatory negotiating-objectives document
The Government is not generally required by statute to disclose:

« the specific public problem being addressed;
e negotiating objectives;

e protected sectors;

e reqgulatory red lines;

o expected concessions;

e projected sectoral winners and losers;

« regional and employment impacts; or

o proposed exclusions and safequards.

c. No mandatory distributional impact assessment

Aggregate GDP or trade gains may conceal substantial losses affecting:

o farmers;

o fisherfolk;

« manufacturing workers;
« MSMEs;

« particular regions;

e Wwomen;

e young workers;
e low-income consumers; or
« users of public services.

There is no unified statutory requirement for distributional modelling and a
funded adjustment plan before signature.

d. No general final-text review period



Public input before or during negotiations does not guarantee access to the
substantially final terms. Important provisions may emerge only near the end of
negotiations.

e. Treaty versus executive-agreement classification

Due diligence should apply according to an agreement’s substance and effect,
not merely whether it is classified as a treaty requiring Senate concurrence or
as an executive agreement.

f. Regulatory-space risk

Trade and investment commitments may affect the future ability of the
Philippines to regulate:

o public health;
« medicines;
o labour conditions;

o climate;
e environmental protection;
« taxation;

« food security;

« financial stability;

« data protection;

e public services; and
e natural resources.

No uniform statutory review presently measures this form of long-term policy
lock-in.

7. Philippine Environmental Impact Statement
System

Presidential Decree No. 1586 establishes the Philippine Environmental Impact
Statement System for environmentally critical projects and projects in
environmentally critical areas. Covered projects may not be undertaken or
operated without an Environmental Compliance Certificate.

The broader environmental-impact framework considers:

o likely environmental effects;
e unavoidable adverse effects;
o alternatives;



« the relationship between short-term resource use and long-term
productivity; and
« whether use of depletable or nonrenewable resources is warranted.

Existing strengths
The EIS System provides an established national process for:

e screening;

e environmental study;

e mitigation;

e environmental clearance;
e public participation;

e monitoring; and

« enforcement.

Crucial gaps
a. Coverage

The system does not cover every public agreement. A financing, framework,
trade or digital agreement may have substantial social, fiscal or regulatory
effects without being an environmentally critical physical project.

b. Timing

An ECC is principally required before a covered project is undertaken or
operated. The Government may already have signed a financing, cooperation or
project agreement before the final environmental process is complete.

c. Proponent control

The project proponent generally prepares or commissions the environmental
submission. Government review does not fully eliminate the need for
independent verification of baseline data, assumptions and alternatives.

d. Impact categories

Environmental assessment may include socioeconomic and human-
environment effects, but it does not substitute for full analysis of:

e sovereign debt;
« regulatory autonomy;
o labour rights;



« trade distribution;

e public-service affordability;
o dispute settlement;

o contractual guarantees; or
« long-term fiscal liabilities.

8. Local Government Code

Sections 26 and 27 of the Local Government Code require coordination and
consultation with affected LGUs, NGOs, people’s organizations and concerned
sectors for specified national projects, together with prior sanggunian approval
in covered circumstances.

Existing strength

The Code recognizes that affected local governments and sectors should be
involved before environmentally or socially consequential national projects are
implemented.

Crucial gaps

« Consultation is not equivalent to an independent impact assessment.

« Sanggunian approval is not necessarily approval by affected
communities.

« The provisions do not cover every private or international agreement.

« The principal statutory trigger is project implementation, which may
occur after contractual lock-in.

e No uniform survey, disclosure or assessment methodology is prescribed.

o The Code does not require analysis of the agreement’s sovereign, fiscal
or international-law implications.

9. Indigenous Peoples’ Rights Act

The Indigenous Peoples’ Rights Act provides the strongest Philippine precedent
for requiring prior community consent before particular governmental
agreements.

FPIC is defined as community consensus determined according to customary
laws and practices, free from external manipulation, interference and coercion
and obtained after full disclosure in an understandable language and process.



Section 59 prohibits government agencies from issuing or renewing specified
rights or entering into a production-sharing agreement without the necessary
NCIP certification. Where ancestral domains are affected, the certification
cannot be issued without the required written FPIC.

Existing strength

IPRA connects consent and certification to the Government’s authority to enter
into a substantive resource agreement. It therefore provides a model for
proper sequencing.

Crucial gaps

IPRA applies specifically to Indigenous Cultural Communities and Indigenous
Peoples and their ancestral domains and rights. It is not a general assessment
and consent statute for:

e urban communities;

« non-Indigenous rural communities;

e workers;

e cConsumers;

« downstream populations;

e relocation communities;

« sectors affected by trade agreements; or
« nationwide public-finance agreements.

Any new framework must preserve—not replace or dilute—IPRA and customary
decision-making.

10. Right to information and confidentiality

The Constitution supports access to information and proactive disclosure of
transactions involving public interest.

The right is not absolute. Legitimate restrictions may protect:

« active diplomatic negotiations;

e national security;

« intelligence;

o personal information;

o protected commercial information; and
o deliberative communications.



Crucial gap

Philippine law lacks a complete pre-signature disclosure architecture
distinguishing:

information that must always be disclosed;

information that may be temporarily withheld;

information that may be disclosed in redacted form;

information available confidentially to Congress and independent
reviewers; and

5. information subject to automatic disclosure after negotiations or
signature.
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The absence of such a framework encourages disputes between claims of total
secrecy and demands for immediate disclosure of every negotiating document.

ITII. RELEVANT INTERNATIONAL LEGAL
INSTRUMENTS AND STANDARDS

International sources should be divided into three groups:

1. binding obligations of the Philippines;
2. authoritative or persuasive standards guiding assessment; and
3. lender safequards that may become contractually applicable.

A. Binding international instruments

Instrument Due-diligence implications

Requires treaties in force to be performed in good
Vienna Convention on faith. The Government should therefore complete
the Law of Treaties legal, constitutional and implementation-capacity

review before expressing consent to be bound.

Require assessment of impacts on civil, political,
economic, social and cultural rights and
ICCPR, ICESCR, CEDAW, differentiated effects on women, children and
CRC and CRPD persons with disabilities. The Philippines’ treaty
profile confirms its obligations under the principal
UN human-rights instruments.

Ratified ILO Require agreements to be tested against labour
Conventions standards on freedom of association, collective



Instrument

United Nations
Convention against
Corruption

Convention on
Biological Diversity

United Nations
Convention on the Law
of the Sea

Paris Agreement

Applicable WTO
agreements and
existing regional or
bilateral trade
agreements

Sector-specific
environmental and
cultural conventions

Due-diligence implications
bargaining, forced labour, child labour,

discrimination, occupational safety and health,
labour inspection and other ratified obligations.

Supports preventive anti-corruption systems,
integrity in public contracting and financial
management, accountability, transparency and
action against bribery, concealment and abuse of
public office.

Article 14 supports impact assessment of projects
likely to cause significant biodiversity harm and,
where appropriate, public participation. CBD
guidance also recognizes assessment of policies and
programmes and integration of socioeconomic,
cultural and health effects.

Requires assessment where planned activities may
cause substantial pollution or significant harmful
changes to the marine environment. This is relevant
to ports, reclamation, offshore energy, seabed
activities, fisheries and marine infrastructure.

Requires long-term climate mitigation, adaptation
and resilience considerations and alignment of
financial decisions with low-emission and climate-
resilient development. The Philippines is a Party to
the Agreement.

New economic agreements must be reviewed
against existing market-access, services, intellectual-
property, technical-standard, subsidy and dispute-
settlement obligations to prevent inconsistency or
unintended cumulative commitments.

Agreements may also need assessment under
international obligations relating to hazardous
waste, toxic substances, wetlands, marine resources,
cultural property and world heritage, depending on
their subject matter and location.

B. Authoritative and persuasive standards

1. UN Guiding Principles on Business and Human Rights



The UNGPs require States to protect against business-related human-rights
harm and call for heightened attention where the State contracts with
businesses, supports projects through guarantees or finance, operates state
enterprises or privatizes essential services.

They also emphasize that human-rights due diligence should begin early,
because risks may be created or significantly shaped when contracts and
agreements are structured. Principle 9 calls on States to preserve adequate
domestic policy space when entering economic agreements with other States
or businesses.

2. UN Guiding Principles on Human Rights Impact Assessments of
Trade and Investment Agreements

These principles are particularly relevant to the proposed Philippine framework.
They support:

« assessment before conclusion;

« timing early enough to influence negotiations;

« independence;

o transparency;

« inclusive participation;

« specific rights-based indicators;

« disaggregated analysis;

« attention to vulnerable groups;

« modification or rejection of incompatible terms; and
e periodic ex post review.

3. Rio principles and biodiversity-inclusive assessment
International environmental standards support:

e access to information;

e participation;

e access to remedies;

e precaution where serious harm is plausible;

« assessment of cumulative and indirect impacts; and

o consideration of environmental, social, cultural and human-health
effects.

CBD guidance describes information, participation and transparent decision-
making as essential components of effective impact assessment.



4. Sendai Framework for Disaster Risk Reduction
The Sendai Framework supports:

« understanding hazard, exposure, vulnerability and capacity;

« strengthening risk governance;

« investingin resilience; and

« preventing development decisions from creating new disaster risk.

This is particularly relevant to infrastructure, land use, urban development,
energy, transport, water and coastal agreements.

5. UN Declaration on the Rights of Indigenous Peoples

UNDRIP should inform interpretation of rights concerning Indigenous Peoples’
lands, culture, knowledge, resources, participation and consent. It does not
replace the more specific protections and procedures under IPRA.

6. OECD and UN responsible-business standards

The OECD Guidelines for Multinational Enterprises, OECD Due Diligence
Guidance, UNCTAD's Investment Policy Framework and the ILO MNE
Declaration offer useful standards concerning:

e human rights;

e labour;

e environment;

e anti-corruption;

e cConsumers;

« taxation;

« responsible supply chains;

« technology transfer;

« sustainable investment; and

o preservation of regulatory space.

These instruments may be used as assessment benchmarks even where they
do not independently create enforceable domestic rights.

C. Development-finance safeguards

World Bank, Asian Development Bank, Asian Infrastructure Investment Bank,
JICA and other development-finance institutions maintain environmental and
social safeguard systems.



These may cover:

« stakeholder engagement;
e land acquisition;

o resettlement;

« Indigenous Peoples;

e labour;
o biodiversity;
e pollution;

e community health and safety;
« grievance mechanisms; and
« disclosure.

They should be treated as additional contractual safeguards, not substitutes
for Philippine due diligence. Lender standards may:

« apply only to a financed component;

« depend on the lender’'s own risk categorization;

o exclude broader sovereign or contractual risks;

« change over time;

« be enforced principally through the financing relationship; and

« fail to address constitutional, debt, regulatory-space or national-
development concerns.

IV. CONSOLIDATED CRUCIAL GAPS

1. Objectives gap

Government processes may begin with a preferred project, lender or partner
without first defining the public problem independently.

This creates a risk that:

« the chosen solution is treated as the objective;

« financing availability drives project selection;

« diplomatic or commercial objectives remain unstated;
« alternatives receive less rigorous analysis; or

o expected outputs are confused with public outcomes.



A statutory Agreement Objectives and Alternatives Statement should be
required before authority to negotiate.

2. Commitment and lock-in gap

Assessments frequently occur before construction but after the Government
has become politically, financially or contractually committed.

Lock-in may arise from:

o exclusivity;

e Ssite reservation;

« preferred-proponent designation;
« financing commitments;

e sovereign guarantees;

« advance payments;

o preliminary works;

e resource access;

« confidentiality arrangements;
e compensation rights; or

« diplomatic assurances.

The law should trigger assessment before any such action.

3. Agreement-versus-project gap

Existing systems often evaluate the project but not the agreement’s legal
architecture.

The following terms can create substantial long-term risk:

e guaranteed revenues;

o tariff-adjustment formulas;

« availability payments;

« take-or-pay obligations;

« foreign-exchange protection;
« stabilization;

« compensation for regulatory changes;
e waiver of immunity;

« foreign governing law;

e international arbitration;

e termination compensation;



e automatic renewal;

« survival clauses;

« data-control rights; and
o exclusivity.

4. International-obligations compatibility gap

No unified process requires a formal matrix showing whether a proposed
agreement:

o conflicts with existing treaties;

« makes compliance with human-rights obligations more difficult;
o restricts future labour, health or environmental measures;

o creates discriminatory effects;

e permits retrogression in economic and social rights;

o limits access to remedies;

« affects persons outside Philippine territory; or

e requires legislation or appropriations not yet authorized.

5. Independence gap

Initiating agencies, proponents, lenders or counterparties may prepare or
finance the studies supporting the transaction.

This does not automatically make the studies unreliable, but there is no
consistent independent mechanism to:

« verify raw data;

e testassumptions;

e examine alternatives;

o assess the no-agreement option;

o disclose uncertainty; or

« publish dissenting technical findings.

6. Disclosure gap

No uniform minimum pre-signature disclosure package exists.
The public may receive a general project description without access to:

« lifecycle cost;
e guarantees;



e contingent liabilities;

o risk allocation;

o tariff effects;

e debt scenarios;

e termination exposure;

o dispute settlement;

e regulatory-compensation provisions;
o beneficial ownership;

o distributional impacts; or

o the substantially final terms.

7. Participation gap
Existing consultation requirements lack common standards concerning:

« identification of affected populations;
e representative participation;

e accessible language and formats;

« worker and livelihood participation;

e Yyouth participation;

« inclusion of persons with disabilities;

e protection against retaliation;

o disclosure of funding and conflicts;

« independent facilitation; and

e reasoned responses to submissions.

8. Long-term and intergenerational gap

Assessments may focus on construction and early operation without adequately
examining:

o the full contractual term;

e renewal periods;

e survival clauses;

o climate scenarios;

« demographic change;

« technological obsolescence;

e public debt inherited by future governments;
o stranded assets;

« cumulative ecological loss;

e post-closure impacts; or

o delayed health and livelihood effects.



9. Distributional gap
Aggregate national benefits may conceal concentrated harm.
A project or agreement may increase GDP or trade while imposing losses on:

« specific regions;

o farmers;

o fisherfolk;
e workers;

e MSMEs;

o low-income consumers;
e public-service users;

« Indigenous Peoples;

e women;

e Yyouth; or

o future taxpayers.

10. Fiscal and contingent-liability gap

Public debt analysis may not capture the full economic exposure created
through:

o PPP guarantees;

e minimum-revenue obligations;
o tariff support;

« foreign-exchange protection;

e government undertakings;

« termination payments;

« off-budget liabilities;

e state-enterprise commitments;
« refinancing obligations; or

o linked agreements.

11. Regulatory-space and sovereignty gap

Existing processes do not uniformly assess whether an agreement would limit
future government action concerning:

« taxation;
e public health;
« medicines;



e labour protection;

e environmental regulation;
« climate action;

« financial stability;

« public utilities;

« food security;

« data protection;

e national emergencies; or
« national patrimony.

12. Confidentiality gap

Current law does not provide a sufficiently clear graduated regime for:

« temporary negotiating confidentiality;

« protected national-security information;

« commercial redaction;

« confidential congressional access;

o disclosure of public liabilities;

e automatic post-signature release; or

« declassification after the reason for confidentiality ends.

13. Side-letter and material-change gap

Publicly reviewed terms may later be altered through:

o side letters;

« amendments;

e Waivers;

o settlements;

« refinancing;

e contract extension;

o implementation arrangements;
« bid clarification; or

e renegotiation.

Material changes do not always receive the same assessment, disclosure and
participation applied to the original proposal.

14. Enforcement gap

There is no unified consequence for deficient due diligence.



A stronger system requires:

« amandatory compliance certificate;

e apublicregistry;

e pre-signature restraint of unauthorized commitments;

« invalidation or suspension of unauthorized domestic implementation;
o personal liability for willful concealment or falsification;

« whistle-blower protection;

e debarment where appropriate; and

e reassessment of material changes.

V. CHECKLIST FOR DETERMINING THE
SUBSTANTIAL OBJECTIVES OF AN AGREEMENT

This checklist should be completed before authority to negotiate is issued.

A. Public problem and evidentiary basis

« What specific public problem is the agreement intended to address?

o What baseline data demonstrate the nature, scale and causes of the
problem?

« Arethe data current, disaggregated and independently verifiable?

o Isthe problem national, regional, sectoral or community-specific?

e What would occur without government intervention?

o Does the problem statement improperly assume the preferred solution?

o Are material uncertainties and conflicting evidence disclosed?

« Has the initiating agency distinguished public need from financing
availability?

B. Hierarchy of objectives

The agency should separately state:

« the primary public objective;

« secondary development objectives;

« fiscal or transaction objectives;

« foreign-policy or diplomatic objectives;

« employment and industrial-policy objectives;
e counterparty objectives;

« political or institutional objectives; and



o objectives not expressly written but reasonably inferred from the
arrangement.

For each objective:

o Isitlawful?

e Isit measurable?

o Isthere atarget and timeframe?

e Isitnecessary?

o Can achievement reasonably be attributed to the agreement?
o Does it conflict with another objective?

e Who determined its priority?

e What evidence would establish success or failure?

N

Legal and practical effect

o Istheinstrument legally binding, politically binding or formally non-
binding?

o Does it grant exclusivity or preferential access?

o Does itreserve land, natural resources, capacity, spectrum, data or
infrastructure?

o Does it commit appropriations, subsidies, guarantees or future
payments?

o Does it authorize studies, entry, clearing or preliminary works?

« Does itidentify or fix a final site, route, technology or supplier?

o Does itrestrict procurement or negotiation with third parties?

o Does it create compensation rights if the Government does not proceed?

o Does itrestrict future legislation or regulation?

« Does it establish foreign governing law or international arbitration?

« Does itinclude confidentiality affecting public oversight?

« Arethere annexes, minutes, exchanges of notes or side letters?

o Would withdrawal create material financial, diplomatic or reputational
consequences?

An affirmative answer to any of these questions should create a presumption
that the instrument involves a substantial public commitment.

D. Beneficiaries and burden bearers

o Who receives the principal financial benefit?
« Who gains access to public assets, markets or resources?
e Who receives employment or business opportunities?



« Who pays through taxes, tariffs, tolls, debt or foregone public revenue?

e Who bears environmental, health or displacement risks?

o Are benefits national while harms are concentrated locally?

o Are benefits immediate while costs emerge later?

e Arevulnerable groups differently affected?

o Are future generations expected to finance present benefits?

e Areinvestor remedies stronger than remedies available to affected
persons?

E. Alternatives and necessity

e Has the no-agreement option been assessed?

« Can the objective be achieved through legislation or regulation?

o Can it be achieved through direct public delivery?

e Can it be financed domestically?

« Can the initiative be smaller, phased or differently located?

o Is aPPP superior to ordinary procurement on independently verified
grounds?

o Areless restrictive contractual or treaty provisions available?

o Is exclusivity necessary and proportionate?

e Would a shorter term achieve the objective?

o Were all alternatives tested using comparable assumptions?

F. Success, failure and exit

e What indicators define success?

e Who independently verifies performance?

e What constitutes material failure?

« When may the Government reopen, suspend or terminate the
agreement?

e Whatis the termination cost under different scenarios?

« Can regulation be changed without disproportionate compensation
exposure?

o What assets, data, personnel and liabilities revert to the Government?

« Is continuity of essential services protected?

o Isthere a funded closure, transition or rehabilitation plan?

o Are periodic review and sunset clauses included?

o Are survival provisions limited and justified?

An agreement should not proceed where its primary objectives are vague,
unmeasurable, internally contradictory or achievable through a materially less
harmful and less restrictive option.



VI. CHECKLIST FOR LONG-TERM
ADVERSE-IMPACT ASSESSMENT

A. Required assessment periods

The assessment should cover:

e negotiation and pre-implementation;

e construction or institutional transition;

o early operation;

o five-year effects;

o ten-year effects;

« twenty- and thirty-year scenarios where relevant;
o the entire agreement term;

e extension and automatic-renewal periods;

e termination;

e post-termination obligations;

o decommissioning and rehabilitation; and

« effects continuing beyond the agreement’s legal term.

B. Counterfactual and alternatives

o Acredible no-agreement baseline has been developed.

« Expected demographic, economic, technological and climate changes are
included.

« Existing and reasonably foreseeable related projects are considered.

o Alternatives are assessed at comparable levels of detail.

« Opportunity costs and avoided harms are identified.

« Delay, phasing and reduced-scale options are tested.

e The baseline is not incorrectly assumed to remain static.

C. Fiscal and financial sustainability

« Total lifecycle public cost;

o debt-service profile;

o interest-rate and refinancing risk;

» foreign-exchange exposure;

e sovereign and performance guarantees;



e minimum-revenue and take-or-pay commitments;
« availability payments;

e subsidies and tax expenditures;

e termination compensation;

« contingent and off-budget liabilities;

o cross-default and acceleration;

« demand and revenue sensitivity;

o stress tests under economic shocks;

« affordability for future budgets;

e impact on essential public spending;

o stranded-asset risk; and

« intergenerational allocation of public cost.

D. Constitutional, legal and international
compatibility

« Constitutional authority;

o statutory authority;

« need for legislative amendment;

« need for appropriation;

e Senate-concurrence implications;

e Monetary Board requirements;

« national-patrimony restrictions;

« foreign-ownership restrictions;

o compliance with existing treaties;

o compatibility with human-rights obligations;
o compatibility with ratified ILO Conventions;
o environmental and climate commitments;
o Indigenous Peoples' rights;

« effects on access to justice; and

« enforceability of obligations and remedies.

E. Human rights and equality

« Life, health and personal security;
« food and water;

« housing and tenure;

o education;

« work and livelihood;

e social security;

e culture;



« privacy and data protection;

e participation and expression;

« direct and indirect discrimination;

« retrogression in economic and social rights;

e impacts on vulnerable groups;

« access to affordable essential services;

o displacement;

« access to effective remedies; and

« risk that arbitration or stabilization provisions discourage rights-
protective regulation.

Human-rights risk should be measured by severity to rights-holders, not only by
financial materiality to the State, lender or investor.

F. Labour and employment

e Net jobs created and lost;

e job quality and duration;

e wage levels;

e working time;

« freedom of association;

o collective bargaining;

o forced labour and recruitment risks;

« child labour;

e discrimination and equal remuneration;
e occupational safety and health;

e outsourcing and informalization;

o worker displacement;

« skills and technology transfer;

o treatment of migrant workers;

e automation;

« effects on labour inspection and enforcement; and
o funded just-transition measures.

G. Environment, biodiversity and climate

« Lifecycle greenhouse-gas emissions;

« consistency with Philippine climate commitments;
« physical climate risks;

« adaptation and resilience;

« biodiversity loss;

e ecosystem-service impacts;



o deforestation;

e coastal and marine effects;

e water extraction and quality;

e soil and air pollution;

e noise and light pollution;

e hazardous substances and waste;

e cumulative and induced development;
« transboundary effects;

o disaster-risk creation;

e restoration feasibility;

e irreversible loss; and

e resource availability for future generations.

H. Disaster risk and community safety

« Existing hazards;

e exposure of communities and infrastructure;
« vulnerability of affected groups;

e cascading and systemic risks;

e emergency-response capacity;

e evacuation and continuity plans;

« effects on evacuation routes and shelters;
e infrastructure failure scenarios;

o climate-intensified hazards;

e responsibility for emergency costs; and

» post-disaster reconstruction obligations.

I. Food, water, land and livelihoods

o Food prices and availability;

e agricultural land conversion;

« municipal fishing access;

« water allocation and privatization;

o customary and communal resources;
« physical displacement;

e economic displacement;

« livelihood restoration;

« land speculation and rent increases;
« informal enterprises;

« relocation-site capacity;

e receiving-community pressures; and
« long-term food and water security.



J. Public health and social systems

K.

e Communicable and noncommunicable disease;
« mental health;

e occupational and community exposure;
e accidents;

e emergency medical capacity;

e health-system costs;

o education-system pressures;

« affordability of medicines;

e nutrition;

e gender-based violence;

« trafficking and exploitation;

e community cohesion; and

« long-term surveillance and treatment.

Youth and intergenerational effects

o Access to education and training;

o future employment and skills;

e Yyouth migration;

e housing and land availability;

e public debt inherited by younger generations;

e climate and environmental burdens;

« delayed health effects;

e cultural continuity;

« digital rights;

e access to natural resources;

o Yyouth participation in assessment;

« Wwhether benefits expire before costs emerge; and
« whether future governments retain sufficient policy options.

Indigenous Peoples and cultural heritage

e Ancestral-domain impacts;

« validity and sequencing of FPIC;
e NCIP certification;

e customary decision-making;

o sacred and burial sites;

e cultural landscapes;

« intangible heritage;



traditional knowledge and data ownership;
customary resource access;
benefit-sharing;

cumulative cultural impacts; and
conditions for cultural survival.

Economic structure and distribution

Sectoral winners and losers;
regional distribution;

MSME effects;

domestic value added,;
import dependence;
technology transfer;

market concentration;
monopoly and exclusivity;
consumer prices;

agriculture and fisheries;
balance-of-payments effects;
tax-base erosion;
state-enterprise impacts; and
resilience of strategic industries.

N. Regulatory space and sovereignty

Stabilization clauses;

compensation for requlatory change;
investor-State dispute settlement;
foreign governing law;

waiver of immunity;

restrictions on licensing;
procurement restrictions;
local-content restrictions;

limits on capital controls;

tax restrictions;

intellectual-property effects;
cross-border-data obligations;
public-utility implications;
emergency exceptions;
treaty-survival clauses; and

ability to comply with future constitutional, statutory and treaty
obligations.



O. Governance and corruption

o Beneficial ownership;

e intermediaries and agents;

e commissions and success fees;
« politically exposed persons;

« conflicts of interest;

« gifts and donations;

« tied or single-source procurement;
« confidentiality;

o audit access;

o side letters;

« amendment authority;

e revolving-door risks;

« whistle-blower protection;

o debarment provisions; and

e termination for corruption.

P. Data, technology and national security

« Ownership of public data;

e cross-border transfer;

o data localization;

e cybersecurity;

« surveillance capability;

o digital identity;

« algorithmic decision-making;

e access by foreign governments or entities;
« technology dependence;

« vendor lock-in;

e interoperability;

o intellectual-property restrictions;

o continuity if the provider exits; and

e national-security classification and oversight.

Q. Implementation capacity and remedies

« Responsible agency for each obligation;
o adequate personnel and expertise;

« sufficient budget;

e measurable indicators;



e access to raw operational data;

« independent monitoring;

e community complaint mechanisms;
« worker grievance mechanisms;

« enforceability against contractors;
o financial assurance;

e suspension rights;

e reopener provisions;

e restoration;

e compensation;

e service continuity; and

o orderly exit.

VII. SUFFICIENCY TEST FOR LONG-
TERM DUE DILIGENCE

Long-term adverse impacts should be considered sufficiently assessed only
when all of the following are satisfied:

e The public problem and primary objective are clearly established.

o Acredible baseline and no-agreement counterfactual exist.

« Reasonable alternatives were assessed using comparable assumptions.

« The initiative and the agreement were both reviewed.

o Direct, indirect, induced, cumulative and transboundary impacts were
examined.

« Impacts were disaggregated by region, sector, sex, age, disability,
income and livelihood.

« Applicable constitutional and international obligations were used as
express standards.

e Worst-case and low-probability/high-impact scenarios were considered.

o Climate and disaster-risk scenarios were included.

o Irreversibility and intergenerational effects were separately identified.

o Fiscal and contingent liabilities were stress-tested.

e Regulatory-space implications were assessed.

e Uncertainties and data limitations were disclosed.

« Dissenting qualified opinions were preserved.

« Evidence was independently prepared or independently verified.

« Affected sectors participated before negotiating positions became final.

« Avoidance was considered before mitigation or compensation.



« Proposed mitigation is technically and financially feasible.

« Monitoring, remedies, rehabilitation and closure are fully funded.

o The substantially final agreement was checked against the assessment.

« Material changes require reassessment.

o Periodic ex post review is mandatory.

o The legally authorized decision-maker expressly accepted or rejected
residual risks.

Failure involving illegality, invalid FPIC, severe human-rights harm,
unmanageable fiscal exposure, irreversible environmental loss, corruption,
absence of effective remedy or inability to implement the agreement should
prevent approval rather than merely reduce a numerical score.

VIII. HIGH-, MEDIUM- AND LOW-RISK
CLASSIFICATION

A. Automatic high-risk triggers

An agreement should automatically be classified as high risk where it involves
any of the following:

e atreaty or executive agreement materially limiting future regulatory
discretion;

e sovereign borrowing or a sovereign guarantee;

« substantial contingent liabilities;

e minimum-revenue, availability-payment or take-or-pay commitments;

« foreign-exchange guarantees;

e waiver of sovereign immunity;

« foreign or international arbitration;

« stabilization or regulatory-compensation clauses;

e long-term monopoly or exclusivity;

e automatic renewal or extended survival provisions;

e natural resources or public land;

e water, energy, minerals, forests or fisheries;

o critical infrastructure;

e public utilities or essential services;

« strategic data, digital identity or surveillance;

« physical or economic displacement;

e ancestral domains or FPIC;



« significant biodiversity or marine impacts;
o material climate or disaster risk;
e nationwide or multi-regional economic effects;

e atrade, investment, digital-trade or comprehensive economic

agreement;

o substantial effects on medicines, food or intellectual property;

« material national-security implications;
e operations in conflict-affected or fragile areas;

« inability to withdraw without substantial compensation;

o secret or undisclosed side arrangements; or
o credible risk of severe or irreversible harm.

One automatic trigger should be sufficient to require full assessment.

B. Scored risk matrix

Where no automatic trigger applies, each dimension should be scored from

zero to three.

Dimension 0 1 2
Legal and Routine Limited Material
regulatory administrative contractual regulatory
effect effect effect constraint

Limited and .
. - Material or
Fiscal exposure Negligible fully .
uncertain
budgeted

Duration and Under 3 years; 5-10 years or

3-5years

lock-in easy exit costly exit
Geographic Regional or
grap . Internal : g
and population Localized several
agency effect .
scale communities
. Material

Human-rights : o .

. No material  Limited and impacton
and social : . : -
. impact reversible identified
impact

groups

3

Treaty-level,
constitutional or
broad policy
constraint

Sovereign debt,
guarantee or
major
contingent
liability
Long-term,
renewable or
difficult to
terminate

Nationwide,
transboundary
or multi-regional

Severe,
widespread,
discriminatory
or irremediable



Dimension

Environmental
and climate
impact

Labour and
distributional
impact

Critical
resources and
services

Governance
and corruption
exposure

Uncertainty
and
reversibility

Risk bands

e Low risk: 0-9 points and no automatic high-risk trigger.

0 1 2
. Local and Significant but
Negligible : J
reversible manageable
. Material
Minor .
Neutral . sectoral gains
adjustment
and losses
. . Important
Nonessential p.
None ) service or
service
resource
Ordinary Limited
Some -
controls ) . competition or
. discretion ) -
sufficient confidentiality
High
Well an
. Some uncertainty or
evidenced and .
. uncertainty costly
reversible .
correction

3

Irreversible,
cumulative,
climate-sensitive
or
transboundary

Large
displacement or
structural
economic
change

Essential service,
strategic asset
or national
patrimony

Direct
negotiation,
intermediaries,
secrecy or
political
exposure

Unknown
impacts,
irreversible
commitment or
no effective
remedy

e Medium risk: 10-19 points and no automatic high-risk trigger.
« High risk: 20-30 points or any automatic high-risk trigger.

The reviewing authority should classify upward where:

« material information is missing;
« most evidence is controlled by the initiating agency or counterparty;
« cumulative effects are likely;
« vulnerable groups are affected;
e experts reasonably disagree;



« the agreement establishes a precedent; or

o impacts may be irreversible.

Uncertainty should never be used as a reason to lower the risk classification.

IX. REQUIRED PROCESS BY RISK LEVEL

Requirement

Objectives and
Alternatives
Statement

Legal review

Public-Interest
Due Diligence
Assessment

International-
obligations matrix

Disclosure period

Consultation

Representative
survey

Proposed final-
text review

Congressional
notification

Certification

Material-change
review

Low risk

Summary

Agency review

Screening

memorandum

Basic

Registry notice

Targeted

Normally
unnecessary

Compliance
check

Normally
unnecessary

Simplified

Screening

Medium risk
Full

Independent

verification where

needed

Proportionate
assessment

Full

At least 30 days

Sectoral and local

Where impacts
are concentrated
or disputed

Required

Where statutory
or major fiscal
effects arise

Required

Reassessment

High risk

Full and independently
reviewed

Independent
constitutional and
international-law review

Full independent
assessment

Full, with contrary
opinions disclosed

At least 45-60 days

National, regional,
sectoral and directly
affected populations

Required for directly
and severely affected
populations where
feasible

Independent clause-by-
clause review

Mandatory for
sovereign finance and
nationally significant
international
agreements

Full compliance
certificate

Full recertification



Requirement Low risk Medium risk High risk

At least every 5
years

Deemed approval Prohibited Prohibited Prohibited

Ex post review At renewal At least every 3 years

X. RECOMMENDED LEGISLATIVE AND
INSTITUTIONAL REFORMS

1. Enact a standalone framework law

A standalone statute is more appropriate than placing the entire regime in one
existing law because the problem crosses:

e PPPs;

e procurement;

« foreign borrowing;

« ODA;

o G2G agreements;

e international economic agreements;
o public utilities;

e resource agreements;

e government joint ventures; and

« local-government agreements.

The recommended working title is:

Public Agreements Due Diligence, Transparency and Accountability Act

2. Require three core pre-signature documents

A. Agreement Objectives and Alternatives Statement
This should be completed and disclosed before authority to negotiate.
It should identify:

e the public problem;
« primary and secondary objectives;
» baseline evidence;



o intended beneficiaries;

e expected burden bearers;

o alternatives;

« the no-agreement option;

e negotiating objectives;

o legalred lines;

e grounds for withdrawal; and

o the preliminary risk classification.

B. Public-Interest Due Diligence Assessment
This should be completed before any significant public commitment.

It should cover the full checklist in this analysis and be independently verified or
independently prepared according to risk.

C. Proposed Final Agreement Compatibility Review
This should compare the substantially final text with:

« the objectives statement;

o assessed assumptions;

« constitutional and statutory requirements;
« international obligations;

e public consultations;

o fiscal-risk analysis;

e environmental and social safequards; and
e approved negotiating parameters.

All annexes, side letters and implementation arrangements should be included.

3. Establish a Due Diligence Compliance
Certificate

No covered high- or medium-risk agreement should be signed, guaranteed or
domestically implemented without certification that:

« the assessment was adequate;

« relevant evidence was independently verified;

e public disclosure was completed;

« affected sectors participated meaningfully;

« applicable FPIC and consent requirements were satisfied;



o residual risks were expressly addressed;
o the final text did not materially depart from assessed terms; and
« the authorized government decision-maker received all material findings.

Certification should confirm due-process compliance. It should not replace the
constitutional authority of the President, Senate, Congress, Monetary Board,
approving agency or LGU.

4. Amend the PPP Code

The PPP Code should require:

o independent public-interest verification for high-risk projects;

« publication of nonconfidential feasibility and fiscal-risk assessments;

o pre-signature disclosure of the risk-allocation matrix and key commercial
terms;

« assessment of the public-delivery alternative;

e no deemed approval of high-risk projects;

« recertification of material changes; and

e publication of amendments, waivers, refinancing and side letters.

5. Amend the New Government Procurement Act

The procurement framework should require:

« completion of antecedent public-interest due diligence before final
procurement programming;

« disclosure of the policy justification and alternatives;

e no procurement award or contract signature without required
certification;

« documentation of departures caused by international financing
arrangements; and

« confirmation that no treaty or financing term waives mandatory
constitutional, environmental, labour, Indigenous Peoples, anti-
corruption or transparency protections.

6. Amend foreign-borrowing and ODA laws

Republic Act Nos. 4860, 8182 and 8555 should be updated to require:

« apreliminary assessment before authority to negotiate;
o disclosure of a nonconfidential financing term sheet;



« independent debt and foreign-exchange stress testing;

« assessment of contingent liabilities;

o disclosure of tied procurement and consultant conditions;

« comparison with alternative financing;

« review of governing law, arbitration and immunity waivers;

« congressional notification for high-risk financing;

e publication of final agreements and side letters; and

o human-rights, labour, environmental and community assessment before
signature.

7. Strengthen trade-agreement procedures

The Customs Modernization and Tariff Act and related procedures should
require:

e publication of negotiating objectives;

« identification of protected sectors and regulatory red lines;

e aTrade and Distributional Impact Assessment;

e regional and sectoral hearings;

« analysis of employment, wages, agriculture, fisheries, food security,
MSMEs and consumer prices;

« assessment of public-health, intellectual-property, data and regulatory
effects;

e apublic response matrix;

« review of the substantially final text; and

« afunded transition plan for sectors facing material losses.

8. Integrate due diligence into DEPDev processes

The Economy and Development Council and relevant inter-agency committees
should be required to consider:

o the due-diligence certificate;

« alternative options;

« fiscal and distributional analysis;

« international-obligations compatibility;
« dissenting technical views;

« consultation findings; and

e residual long-term risks.

Their published decisions should state the principal reasons for accepting the
agreement and its remaining risks.



9. Strengthen executive procedures for
international agreements

Requests for authority to negotiate or sign should include:

the objectives and alternatives statement;

initial risk classification;

legal authority;

negotiating mandate;

constitutional and international-obligations matrix;

fiscal-risk analysis;

participation plan;

confidentiality schedule; and

statement of any term requiring legislation, appropriation, Senate
concurrence or Monetary Board action.

10. Establish a graduated confidentiality system

The framework should distinguish:

Information that must ordinarily be disclosed

objectives;

expected public benefits;

public costs and liabilities;
guarantees;

tariffs;

environmental and health risks;
beneficial ownership;
consultation results;

final agreements;
amendments; and

side letters creating public obligations.

Information that may be temporarily withheld

active negotiating positions;

genuine national-security information;

protected personal data; and

specific trade secrets whose disclosure would cause demonstrable
competitive injury.



Safeguards for restricted information

« specific written justification;

e independent review;

« confidential congressional access;

e expiry date;

e periodic reassessment;

e narrow redaction instead of whole-document secrecy; and
e automatic disclosure when the justification ends.

11. Require material-change reassessment

Reassessment should be mandatory where a change affects:

« total public cost;

e scope;

o location;

o technology;
e duration;

e guarantee;
o tariff;

e ownership;

« financing;

o regulatory powers;

o dispute settlement;

o termination payment;

e environmental or social safequards;
e procurement;

« affected populations; or

o access to remedies.

Segmentation of changes through several smaller instruments should be
prohibited.

12. Require periodic ex post review

High-risk agreements should be reviewed at least every three years and
medium-risk agreements at least every five years.

Review should compare:

« projected and actual benefits;



projected and actual costs;

fiscal exposure;

employment;

environmental and health impacts;

distributional effects;

complaints and remedies;

changing climate and disaster risk; and

continued consistency with constitutional and international obligations.

The agreement should contain reopener, suspension and exit provisions
permitting corrective action when key assumptions materially fail.

13. Preserve the functions of constitutional
bodies

The independent reviewing institution should not:

negotiate agreements;

select projects;

choose foreign-policy objectives;

contract loans;

award procurement;

ratify treaties;

appropriate funds; or

replace legally authorized approving bodies.

Its proper role is to certify the quality, completeness, transparency and
independence of due diligence.

14. Use differentiated participation and consent

The framework should require:

FPIC under IPRA where applicable;

any consent expressly required under another law;

representative surveys where a specific population bears concentrated
and severe effects;

youth-sensitive consultations;

worker and livelihood consultations;

regional and sectoral consultation for national economic agreements;
full public submissions;

a response matrix; and



e congressional scrutiny for nationally significant commitments.

XI. CONCLUSION

The Philippines does not lack all forms of due diligence. It has substantial but
separate requirements under the Constitution, PPP Code, procurement law,
foreign-borrowing and ODA laws, trade law, EIS System, Local Government
Code and Indigenous Peoples’ Rights Act.

The core problem is that these mechanisms:

o apply to different transactions;

« examine different impact categories;

e oOperate at different stages;

e useinconsistent participation and disclosure rules;

« frequently assess projects rather than contractual obligations;

e do not uniformly require independence;

« do not adequately address long-term regulatory and intergenerational
effects; and

o may operate only after the Government has materially committed itself.

The legal reform should therefore establish one overarching rule:

Before the Government assumes a significant, long-term or difficult-to-
reverse public commitment, it must clearly define the public objective,
assess reasonable alternatives, independently evaluate the agreement’s
full lifecycle impacts, disclose the material terms and risks, meaningfully
consult affected persons and sectors, verify compatibility with domestic
and international obligations, and demonstrate that the agreement
contains enforceable safeguards, remedies, review mechanisms and a
viable exit strategy.

The recommended standalone law would not replace existing sectoral laws. It
would connect them, address sequencing and contractual gaps, and ensure
that major government agreements are evaluated before their long-term
consequences become legally, financially or politically difficult to reverse.



